ZONING BOARD OF APPEALS
WINDHAM, CT

MINUTES
August 7, 2008

The Windham Zoning Board of Appeals held its meeting on August 7, 2008 in Town
Hall. Chairman Robert Coutu called the meeting to order at 7:05 P.M. Members present
were Steven Edelman, Susan Fiegel-Rapp, Robert Coutu, Al Beaulieu, Renee Harris and
Charles Krich. Also present are Town Planner Finger and Zoning Code Enforcement
Officer Matthew Vertefeuille. VVoting members are Edelman, Fiegel-Rapp, Coutu,
Beaulieu and Krich.

1. United Social & Mental Health Resources, Inc., 40 South Street, Willimantic —
seeking a variance from the ten foot side yard setback to build a fire escape closer to
the side property line than permitted in an NPR-2 District.

Planner Finger’s staff report dated August 1, 2008 explained that the application
shows the distance at three feet for the finished staircase. Currently the staircase is
located on the south side of the building where there is plenty of room. However, this
staircase is not to code, and the interior layout works better to move it to the north
side of the building although they will lose the existing paved driveway to the garage.
The other issue they must resolve is the need for off-street parking for the building as
there is an insufficient amount for the use.

The President and CEO of United Services said they are requesting the variance
because the house is a three-story apartment building and the third floor needs to have
a fire escape that is code compliant as the present one is not to code. The fire escape
needs to exit from a common room; and at the present time the one in place exists
from a bedroom which is not totally compliant. The only side of the building which
would be code compliant is the side where we would encroach on the side yard
setback. She said all abutting property owners as well as properties across the street
were notified of the public hearing.

Al Beaulieu said the proposed fire escape will benefit the property because the
present fire escape has power lines going right through the middle of it. According to
the plans they will lose the existing paved driveway to the garage, said Beaulieu. He
asked if the garage was going to be used as a garage or would it be used for storage.
She said we have no intention of using the garage as a garage. It will be used for
storage. Beaulieu asked if there is suitable parking on the property. She said they are
proposing eight parking spaces on the property adding that there is adequate space to
do that. Chairman Bob Coutu referred to the fire escape itself. She said the fire
escape will be made of steel and will have a roof over it. All the windows will be fire
rated, she added. Al Beaulieu asked if their building permit includes taking the old
one down. Planner Finger said there was a question whether they would need a
demolition permit.
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The discussion then focused on parking. Chairman Coutu asked if the eight proposed
parking spaces will be ample. He asked the applicant if they had a layout of the
parking. Planner Finger said he did not consider the parking because they declared
that they were going to use the yard area as a parking lot.

James Small, project manager for United Services, said they did a preliminary study.
There is enough room for eight parking spaces. The first space is about 15 feet from
the discharge point at the fire escape. We asked if we could use the piece on the
north side of the building, (the small remainder piece of driveway), and were told we
that could use that providing there is a sufficient amount of discharge space. In
addition, on the right hand side of the property we could project four cars pulling in
one after the other all the way down and there are also two more spaces in front of the
existing garage. Planner Finger asked about a handicap ramp. Mr. Small said the
handicap ramp is going to be built from the discharge point on the right hand side of
the front porch.

As there were no other comments from staff members or from the audience, the
public hearing closed. Motion by Al Beaulieu, seconded by Susan Fiegel-Rapp. So
voted. Al Beaulieu made a motion to grant a variance from the ten foot side yard
setback to build a fire escape closer to the side property line than permitted in an
NPR-2 District with the stipulation that it cannot be closer than 3 feet from the
property line and Steven Edelman seconded the motion. The motion carried
unanimously.

71 Boulevard LLC, 71 Boulevard Road, North Windham - appeal of Town
Planner/Zoning Administrator’s refusal to issue zoning approval to allow renovation
of non-conforming house deemed to have been abandoned.

Planner Finger’s staff report explained that the building office files show that the
building was repeatedly boarded up from as early as August of 1991. According to a
family member the grandfather who owned the property died in or about 1989 or
1990. The estate was just settled last year and this property was sold to the current
owner for $2,000. The Assessor’s Office determined that the fair market value of the
lots in 2005 at $42,300 for the land and $11,890 for the building so the land is
considered more valuable than the buildings; but the market evidently didn’t value the
property as highly as the Town Assessor’s Office. The old house sits near the street
on a steep slope that empties into a wet valley, and is bordered by the old Airline
Rail-Trail now owned by the DEP. The garage building appears to be newer as it has
a concrete foundation surrounded by fill material.

As in the case of the Willimantic Camp Meeting Association properties, owners who
wish to fix up the buildings like this first must secure a variance from the Board.
However, the differences are that those buildings have public water, and share septic
facilities, and falls under the supervision by the DEP. This property has no public
water, and whatever septic system they might have used in the past has not been used



in a long time, and is likely to cause pollution to the nearby wetlands. He added that
as the Town’s Inland Town Planner who has responsibilities as the Zoning
Administrator and Inland Wetlands Agent, he is concerned about using this building
without addressing this issue. Planner Finger turned the meeting over to Code
Enforcement Officer Matt Vertefeuille.

Peter Rich, owner of the property, said he did contact neighboring property owners
regarding his proposal. He said the property was part of the old Knapp Estate which
he purchased about 1 %2 year ago. The property runs from Beaver Hill Road all the
way to the trestle on Boulevard Road. The first part of the property is where the big
house was and he rehabbed that top to bottom. My intention was to rehab this house.
I met with the building officials and went over everything with them. Everything
seemed to be fine. He said he met with Don Shultz from the Building Office who
told him what he had to do and also with the Sanitation Officer. He said he also met
with Mr. Finger and was told as long as he didn’t go up another story he was fine. |
applied for the building permit and got a letter back from Mr. Finger stating that he
felt the property was abandoned. That is a matter of opinion, said Rich. No one has
lived there. Mr. Knapp died in 1990, but somebody paid the taxes each year. He said
it is his contention that the property was never abandoned, and he wants to fix it up.

A lengthy discussion ensued.

Steven Edelman asked Mr. Rich how long he has owned the property. Mr. Rich said
he has owned the property for 1 % years. To the best of your knowledge has the
property ever been used for anything other than a single family residence, he asked?
Mr. Rich it has been strictly a single family residence and the property was never
abandoned. No-one has lived there in a while, but the taxes were always paid, he
said. Chairman Coutu referred to two letters written to Mr. Porter Knapp. In 1992
Mr. Calvin Nelson, Housing Code Officer, directed Mr. Knapp to clean up debris and
furniture accumulating in the yard of the boarded structure. In 2002 Mr. Donald
Shultz, Chief Building Official, directed Mr. Porter to make the structure safe or
demolish it as the structure was deemed unsafe. No one ever responded to those
letters, said Coutu. Mr. Rich said Mr. Knapp died in 1990. He said the taxes have
been paid right along and if the taxes have been paid how can to say the property was
abandoned. Charles Krich asked Mr. Rich, is your whole argument that the property
was never abandoned based on the fact that the taxes have been paid? Mr. Rich said
no one has lived in the house for a long time, but it was never abandoned. Al
Beaulieu asked if there is a well and septic system on the property. Mr. Rich said
there is a shallow well and it probably has a cess pool. As far as | know everything
works, said Rich. Mr. Beaulieu said he visited the property and there is no sewer
connection going to anything right now. If there is a septic system, where does it
leach out to, asked Beaulieu. Mr. Rich said he checked with the Dept. of Health and
was told that the existing system can be used until it fails. Al Beaulieu said the low
lying land in the rear of the house has two town culverts that empty into that area so
there have to be wetlands there. Mr. Rich said there is a big swamp there. Mr.



Beaulieu asked, if the septic system fails, where will you put in a new leach field.
Mr. Rich said he would have Towne Engineering design a system.

Code Enforcement Matt Vertefeuille said we are here to determine whether the
building is an abandoned building. Although the taxes were paid we don’t have any
other communications stating that the building was not abandoned. Al Beaulieu said
the letters were mailed out. Either somebody got them and was not paying attention,
or that they never received them. Nothing was returned. Because the town had to go
in and board it up, it sounds like it was abandoned, he added. Matt Vertefeuille said
the town feels that the property was abandoned since July 1991. Mr. Rich said he had
conversations with Don Shultz and he did not feel that the property was abandoned.
Mr. Rich said any building that is not being used, the town is required to go in and
secure the building. Chairman Bob Coutu said the building needs a lot of repair. He
asked Mr. Rich if he was planning to build a new house on the existing foundation.
Mr. Rich said the building official, Donald Shutlz, said it would be his option to
either take it down and build a new house or utilize some of the wood there. Matt
Vertefeuille said whatever he builds will have to be built to code. Al Beaulieu asked
Mr. Rich if he received other town approvals such as the Health Dept. Mr. Rich said
everybody is ready to go, I got the building permit, but the Town Planner decided that
the property was abandoned. Matt Vertefeuille said he spoke to Bill Sawicki, from
the Health Dept., and he said as long as he is not adding bedrooms to this, and if the
ZBA grants him permission to use the building then he wouldn’t require him to do
anything with the septic system. Vertefeuille said he spoke to Don Shultz about it
and he said he would be there to do inspections on whatever has to be done.
Although applications have not been submitted, it looks like he has a go ahead from
them, said Vertefeuille.

Susan Fiegel-Rapp said he is here before us to determine if the property has been
abandoned or not. Steven Edelman said the Zoning Regulations say that non use can
lead to abandonment. However, the General Statutes changed back in 1995 saying
exactly the opposite; that the non use does not constitute abandonment. He said court
cases clearly say that the owner of the property has to take some positive steps to
abandon the use. Mr. Edelman said Mr. Finger has a very delicate position because
the regulations say one thing and the Statute says another, and we don’t really have
any precedent in the Town of Windham of this kind of abandonment issue. He said |
would ask the zoning board to bring the town’s zoning regulations in compliance with
the State Statutes.

Matt Vertefeuille said Mr. Finger felt this was an abandoned property. He felt that
the town record was that the town thought it was an abandoned property in 1991. This
is to appeal that decision. Mr. Rich said | got a notice stating that the property was
abandoned and that is what | am here for. That is the long and short of it, said Rich.
It’s a common sense issue. Do you want to see the house fixed up? If you don’t it
just goes on and on, another eyesore in the Town of Windham. Al Beaulieu said the
taxes have been paid on it and the letter that was sent out said it was abandoned. Mr.
Rich said it was never abandoned until we got this letter. Susan Fiegel-Rapp said the



letters do not specify abandonment, but since there were no responses to the letters, to
me that says that it was abandoned. Steven Edelman said town officials that sent the
letters looked at the zoning regulations and the zoning regulations say that a non use
constitutes abandonment. The use has not changed and the taxes have been paid on
it. Mr. Rich said this was a residential property and it always has been. The use has
never been abandoned. Matt Vertefeuille referred to a publication put out by the
State of Conn., Dept. of Environmental Protection, on making land use decisions. It
defines abandonment this way: “The intentional cessation and relinquishment of a
non-conforming use by the person who has been conducting the use. The person who
conducts the non-conforming use temporarily, but who intends to start conducting the
use at a later time has not abandoned the use in the eyes of the law. Once a non-
conforming use has truly been abandoned the municipality can begin to apply the
current zoning regulations, said Vertefeuille.

Planner Finger explained the basis for his decision. He said he wanted to make sure
that this would not cause any pollution to the wetlands. He said he went to Bill
Sawicki and asked him if the property was suitable and he said they would need to
submit a plan. Finger said he spoke to Mr. Jung (builder) and told him that he needed
to talk to the Health Dept. Bill Sawicki told Mr. Jung very clearly and distinctively,
he said Mr. Jung this is the second time that | am telling you that you have taken a
building that has been abandoned, is unoccupied and you are going to occupy it. He
told him that he needed to submit a septic system plan.

The meeting was recessed at 8:16 P.M.
The meeting reconvened at 8:25 P.M.

The discussion continued.

Matt Vertefeuille said the question is whether or not the intention was to abandon it
by leaving the building open to the point where it becomes uninhabitable. If the board
upholds Mr. Finger’s decision Mr. Rich could come back to the ZBA for a variance
on the property. He would have to ask the board to vary the rules to allow him to put
a house inside the setback line, said Vertefeuille. Chairman Coutu asked Mr. Rich if
it would be acceptable to come back to the board for a variance. Mr. Rich said why
would he want to do that. He is already dealing with a marginal piece of property.
He said | am here to appeal the decision that it is abandoned. Charles Krich said the
suggestion of a variance would be the way to go and | would urge the applicant to
consider that because at this point he is pretty much inclined to support the Town
Planner’s decision. Mr. Rich said he is here to present the case and he feels the case
stands on its own merit. If you don’t agree then you vote no. If you do think it does
then vote yes. To me it is a common sense thing, said Rich.

After some further discussion the public hearing was closed. Motion by Al Beaulieu
and seconded by Susan Fiegel-Rapp. The motion carried unanimously.



Charles Krich made a motion to uphold the decision of the Town Planner/Zoning
Administrator’s refusal to issue zoning approval to allow renovation of a non-
conforming house deemed to have been abandoned and urged the applicant to return
to the ZBA for a variance. Al Beaulieu seconded the motion. Voting in favor of the
motion were: Charles Krich, Al Beaulieu, Bob Coutu and Susan Fiegel-Rapp. Voting
against the motion was Steven Edelman. The motion passed with 4 votes in favor
and 1 vote against.

As there was no other business, the meeting was adjourned at 9:05 P.M. Motion by
Susan Fiegel-Rapp and seconded by Al Beaulieu. So voted.
Respectfully submitted,

Lillian Murray, Clerk



